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DETAILED ACTION 

Status of the Claims 

Applicant's amendments filed April 14, 2009 have been entered. Claim 11 has been 
cancelled. Claim 13 has been added. Claims 1-10 and 12-13 are pending in the current 
application and are being considered on their merits. References not included with this Office 
action can be found in a prior action. Any rejections or objections of record not particularly 
addressed below are withdrawn in light of the claim amendments and applicant's comments. 

Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1-10 and 12 remain rejected under 35 U.S.C. 103(a) as being unpatentable 
over European Patent Application Publication EP0956850 (Kruger) in view of U.S. Patent 
5,482,703 (Pings) and U.S. Patent 6,613,316 (Sun et al). 

Kruger teaches of hair conditioning formulation [pg 3, par 13, line 44] comprising a 
cellulose ether and a quaternary ammonium compound [pg 1, par 3, lines 14-15]. The quaternary 
ammonium compounds include cetyl trimethylammonium chloride and 
dipalmitoylethyldimonium chloride (dimethylbis[2-[( 1 -oxohexadecyl)oxy] ethyl] ammonium 
chloride) and can be use as a mixture in the formulation [pg 1, par 7, lines 50-52]. Amounts of 
the quaternary ammonium compound range from 0.15 to 5 wt%, with a preferred range of 0.2 to 
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2 wt% [pg 1, par 7, lines 54 and 56]. Other components included in the formulation of one 
embodiment taught by Kruger are 2.5 wt% cetyl alcohol (fatty material) [pg 3, par 13, line 54], 
and 89.95 wt% water [pg 4, par 13, line 2] and oil components [pg 3, par 7, line 1]. The hair 
formulations are applied to the hair as rinses and creams [pg 3, par 10]. 

While Kruger mentions sodium chloride in the cellulose ether in an amount less than or 
equal to 4 wt% [pg 3, par 12, line 37], Kruger does not teach of potassium chloride as the alkali 
metal salt. Kruger also does not teach of specific oils, or of the ratios of quaternary ammonium 
compounds when used as a mixture. 

Pings teaches of hair conditioning compositions [col 1, lines 8-10] comprising water, a 
silicone conditioning agent (silicone oils [col 3, line 20]), a cationic surfactant (cetyl trimethyl 
ammonium chloride [col 6, line5]) and fatty alcohols [col 2, lines 23 and 32-34]. Pings further 
teaches of salts used such as potassium chloride in range of 0.001 to 1 wt% [col 7, lines 10-12]. 

Sun et al teach of aqueous opaque conditioners using two different conditioning agents at 
ratios that optimize their benefit [col 2, lines 59-60 and 67]. The ratio of monoalkyl quat to 
dialkyl quat ranges from about 1 5 : 1 to 2 : 1 or from about 1 0 : 1 to 2 : 1 [col 3 , lines 3 8 and 40] . 

The ranges for the quaternary ammonium compounds as taught by Kruger overlap with 
those cited in the claims for the alkyl trimethylammonium salt, and the preferred range falls 
within that cited for the dialkoylethyl dimethylammonium salt. The range for alkali metal salt as 
taught by Pings overlaps with the cited range. The amount of the fatty alcohol and water taught 
by Kruger fall within the cited ranges. One of ordinary skill in the art at the time of the invention 
would have been motivated to optimize the amounts of the components in the composition for 
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the desired thickness (viscosity), opaqueness (resulting from the quaternary ammonium 
compounds and fatty alcohol), and conditioning benefits on the hair. 

One of ordinary skill in the art at the time of the invention would have been motivated to 
add silicone oils to the formulation of Kruger for added conditioning benefit to the hair. One of 
ordinary skill in the art at the time of the invention would have also been motivated to add an 
alkali metal halide to and further optimize the amount of alkali metal halide in the composition 
of Kruger to modify the rheology of the formulation as suggested by Pings [col 7, lines 9-10]. 
Pings also teaches of use of the composition by applying to hair, rinsing [col 7, lines 64 and 67], 
and drying [col 11, line 6]. One of ordinary skill in the art at the time of the invention would 
have found it prima facie obvious to use the steps taught by Pings for the formulation of Kruger 
in order to use the formulation to condition the hair, particularly if the formulation is not a leave- 
in conditioner. With regard to claim 11, Examiner interprets the claim as being drawn to a 
method as taught above that uses the composition of claim 1 . One of ordinary skill in the art at 
the time of the invention would have been motivated to optimize the ratios of quaternary 
ammonium compounds based on the desired softness, shine, and combability of the hair. 

Claim 13 is rejected under 35 U.S.C. 103(a) as being unpatentable over European 
Patent Application Publication EP0956850 (Kruger) and evidenced by U.S. Patent 
6,613,316 (Sun et al). 

Kruger teaches of hair conditioning formulation [pg 3, par 13, line 44] comprising a 
cellulose ether and a quaternary ammonium compound [pg 1, par 3, lines 14-15]. The quaternary 
ammonium compounds include cetyl trimethylammonium chloride and 
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dipalmitoylethyldimonium chloride and can be use as a mixture in the formulation [pg 1, par 7, 
lines 50-52]. Amounts of the quaternary ammonium compound range from 0.15 to 5 wt%, with 
a preferred range of 0.2 to 2 wt% [pg 1, par 7, lines 54 and 56]. Other components included in 
the formulation of one embodiment taught by Kruger are 2.5 wt% cetyl alcohol (fatty material) 
[pg 3, par 13, line 54], and 89.95 wt% water [pg 4, par 13, line 2] and oil components [pg 3, par 
7, line 1]. Kruger also teaches of sodium chloride (alkali metal halide) in the cellulose ether [pg 
3, par 12, line 37]. Kruger does not teach of the presence of opacifiers in the composition. 

Kruger does not teach of the recited ratio of the ammonium salts; however it would have 
been within the purview of the skilled artisan to optimize the ratio of the two salts as the ratios 
have been taught by the prior art as evidenced by Sun [col 3, lines 38-40]. 

Therefore the invention as a whole would have been prima facie obvious at the time it 
was made. 
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Response to Arguments 

Applicant's response to rejections applied under 35 U.S.C §103 (a) (claims 1-10 and 12): 

• Applicant alleges the recited ratio of alkyl trimethylammonium salt to dialkoyldimethyl 
ammonium salts, and alkali metal halide (pg 6), 

• Sodium chloride need not be present in the cellulose component of the claimed invention 
(pgV), 

• Kruger does not disclose or suggest the recited ratio (pg 7), 

• Ping does not disclose the combination of alkyl trimethylammonium salt and 
dialkoyldimethyl ammonium salts and the degree of opacity is not taught (pg 8), and 

• None of the references (Kruger, Pings, and Sun) disclose improving the opacity of the 
composition (pg 8). 

These arguments have been considered and are not found persuasive. 

With regards to the importance of the recited ratio, applicant indicates the findings of the 
comparative data as disclosed in the instant specification; however, examiner notes that the 
comparative data includes one sample containing both ammonium salts and the other sample 
with only one ammonium salt. The examiner is not convinced that the ratio of the two 
ammonium salts is critical to the opacity of the instant invention as the comparative example has 
only one salt present as opposed to two salts of different value (ratio). 

With respect to the presence of sodium chloride in the cellulose component, examiner 
notes that presence of the salt is required in the claim and is present in the composition as taught 
by Kruger. The claims do not recite absence of the alkali metal salt from the cellulose 
component and was therefore not a limitation. 
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In response to applicant's arguments against the references individually, one cannot 
show nonobviousness by attacking references individually where the rejections are based on 
combinations of references. See In re Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 1981); In re 
Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 1986). Kruger teaches of the two 
ammonium salts (alkyl trimethylammonium and dialkoyldimethyl ammonium salt) that can be 
used as a mixture in a hair conditioner, Pings teaches of the recited alkali halide (potassium 
chloride) that can be added in place of the sodium chloride taught by Kruger, and Sun teaches of 
the possible ratios of the ammonium salts with motivation for optimization as conditioning 
agents. The skilled artisan would have found the combination of the references as teaching the 
limitations of the instantly claimed invention, making the invention prima facie obvious at the 
time it was made. 

In response to applicant's argument that none of the references disclose or suggest 
improving the opacity of the composition, the fact that applicant has recognized another use 
which would flow naturally from following the suggestion of the prior art cannot be the basis for 
patentability when the differences would otherwise be obvious. See Ex parte Obiaya, 227 
USPQ 58, 60 (Bd. Pat. App. & Inter. 1985). The prior art teaches all of the components of the 
instantly claimed invention and absent evidence to the contrary, the composition taught in the 
prior art would reasonably be expected to be successful at improving the opacity of the 
composition, is capable of having the intended use disclosed. 

In response to applicant's argument that the references fail to show certain features of 
applicant's invention, it is noted that the features upon which applicant relies (i.e., opacity) are 
not recited in the rejected claim(s). Although the claims are interpreted in light of the 
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specification, limitations from the specification are not read into the claims. See In re Van 
Geuns, 988 F.2d 1 181, 26 USPQ2d 1057 (Fed. Cir. 1993). Examiner notes that the improvement 
of the opacity of the composition is an intended use not recited within the claims. The claims are 
directed to a product, and the prior art teaches the components of the product recited and 
therefore, would be capable of performing the intended use with a reasonable expectation of 
success. 

Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office Action. Accordingly, THIS ACTION IS MADE FINAL. Applicant is reminded of the 
extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE MONTH shortened statutory period, then the shortened period will expire 
on the date the advisory action is mailed, and any extension fee pursuant to 37 CFR 1.136(a) will 
be calculated from the mailing date of the advisory action. In no event however, will the 
statutory period for reply expire later than SIX MONTHS from the mailing date of this final 
action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to TRACEY SIMMONS WILLIS whose telephone number is 
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(571)270-5861. The examiner can normally be reached on Monday to Friday from 8:30 am to 
5:00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Woodward, can be reached at (571)272-8373. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

IT. S.W./ 

Examiner, Art Unit 1619 

/MP WOODWARD/ 
Supervisory Patent Examiner, Art Unit 1615 



